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Ohio Edison Company
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VirginiaElectric and Power Company
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ORDER GRANTING IN PART AND DEFERRING IN PART REQUEST FOR DECLARATORY
ORDER AND DISMISSING BUSINESSPLAN HLING

(Issued December 20, 2001)

In this order the Commisson grantsin part and defersin part the request of Nationd Grid USA
(Nationd Grid) for adedaratory order in Docket No. EL01-80-001 thet it is not a market participart,
and therefore may sarve as the managing member of the Alliance Regiond Trangmisson Organization
(Alliance or Alliance RTO). In aconcurrently issued order in Alliance Compenies et d., Docket No.
RT01-88-000, etd. (AllianceVI Order),  FERC (2001), we find thet the interests of
customersin the Midwest would best be served if Alliance Companieswereto join the Midwest
Independent Sysem Operator (Midwest ISO) and direct Alliance Companies to explore membership
in the Midwest 10 through Appendix |. To fadlitate that process we find thet it is gopropriate to
address various agpects of Nationd Grid's petition and to grant the declaratory rdief sought by
Nationd Grid in part, but to defer ruling on other aspects of Nationd Grid's petition as discussed
bdow. Smilarly, asareault of our finding in the Alliance VI Order, we dismiss Alliance Companies
business plan filing for the Alliance RTO.

Thisorder serves the public interest because it will promote the formation of asngle Regiona
Trangmisson Organization (RTO) in the Midwest with appropriate scope.

l. |ntroduction

Today the Commisson isacting on five interrdated orders intended to move the process
forward in establishing an optimaly szed RTO in the Midwest and to support the establishment of
vidble for-profit tranamission companies that operate under an RTO umbrdlaand may, depending on
thair levd of indgpendence from market particpants, perform certain of the RTO functions contained in
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the Commission's Order No. 20001 In taking today's actions, we have mede findings asto the RTO
gructure that we condude best srves the public interest in the Midwest. Our decisonsin thesefive
orders recognize the redlities and needs of the Midwestern wholesale dectricity market and tekeinto
account the views of the Midwestern State commissons. However, our actions should not be
congtrued to prgjudge other types of RTOs in ather parts of the country, induding adructurein which a
for-profit transmisson company could be an umbrdla RTO.

For two years now, snce the issuance of Order No. 2000, dectric indudry participantsin the
Midwes, Stlate commissons, and this Commisson have sruggled with an aray of different proposds
and issues and how best to achieve a seamless wholesde power market in the Midwest. While both
the Midwes 1SO and Alliance Companies have spent condderable money and resourcesin developing
and atempting to recondle their competing proposals, the Commisson isa a point where we must
meke some difficult decisons with repect to the competing proposds. Basad on the record before us,
and taking into account the views of the mgarity of the Midwestern State commissons, we conclude
thet the Midwest 1SO's proposd most fully complies with the vison and reguirements of Order No.
2000, in particular the requirement thet an RTO be of sufficient scope, and thet the Midwest 1SO
therefore should serve as the foundation upon which aMidwest RTO should be built. In thisregard,
we are confident that Alliance Companies desire to be a viable tranamission business can be
accommodated under the Midwest 1SO umbrdla

In today's five orders, we take the following specific Seps
(1) approve the Midwest ISO asan RTO (Docket No. RT01-87-000, et d.);

(2) goprove Internationd Trangmission Company's (Internaiond Transmission) request to trandfer
operationd contral of itstranamisson fadlities to the Midwest 1SO; and accept an agreement between
Internationd Transmission and the Midwest | SO that would dlow Internationd Trangmisson to bean
independent tranamisson company that would share cartain RTO functions with the Midwest 1SO
(Docket No. ER01-3000-000, ¢ d.);

!Regiond Transmission Organizations, Order No. 2000, 65 Fed. Reg. 809
(January 6, 2000), FERC Stats. & Regs. 131,089 (1999) (Order No. 2000), order on reh'g, Order
No. 2000-A, 65 Fed. Reg. 12,088 (March 8, 2000), FERC Stats. & Regs.
131,092 (2000) (Order No. 2000-A), gf'd sub nom. Public Utility Didrict No. 1 of Shohomish
County, Washington v. FERC, Nos. 00-1174, ¢ d. (D.C. Cir., Dec. 11, 2001).
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(3) prdiminarily gpprove the digpostion of Internationd Transmisson's trangmisson fadilitiesto an
undffiliated entity with no ownership interest in amarket participant, thus fadlitating a gand-done
tranamission company under the Midwest ISO umbrdla (Docket No. EC01-137-000);

(4) condude that Alliance Companies, which filed for goprovd asasgparate RTO, lacks sufficient
soopeto exig asagand-done RTO; but direct Alliance Companiesto explore how ther busness plan
(induding the proposd for Nationd Grid to become the managing member of Alliance) can be
accommodated within the Midwest ISO (Docket No. RT01-88-000, et d.); and

(5) grat in part and defer in part Nationd Grid's request for adedaratory order thet it is not amarket
participant and dismiss Alliance Companies business plan (Docket No. EL01-80-001, ¢ d.).

We now turn to the pedific actions taken in the above captioned dockets.

. Backaround

On duly 12, 2001, the Commission issued an order addressing the RTO compliancefiling by
Alliance Companies? In the July 12 Order, the Commission noted thet one of the business plan
options proposad by Alliance Companies was to choose a grategic investor to both invest in and sarve
as managing member of Alliance RTO, a leedt for atrangtiond period, and that its ultimete view of
whether auch an investor was sufficiently independent from Alliance to serve as managing member
would depend on "the exact nature of the find propasal made by Alliance Companies'®

The Commisson aso noted thet it was concerned that business decisions were being made by
Alliance Companies prior to implementation of an Alliance RTO, and thus directed Alliance Companies
to dedide which business plan they intended to implement within 45 days of the order. The

2The Alliance Companiesare Ameren Corporation on behdf of Union Electric Compary,
Centrd Illinois Public Service Company; American Electric Power Service Corporation on bendf of
Appaachian Power Company, Columbus Southern Power Company, Indiana Michigan Power
Company, Kentucky Power Company, Kinggport Power Company, Ohio Power Company, Wheding
Power Company; Consumers Energy and Michigan Electric Tranamisson Company, Exdon
Corporation on behdf of Commonwedth Edison Compary, Commonwedth Edison Company of
Indiang, Inc.; ArgtEnergy Corp. on behdf of American Tranamisson Sysems Inc., The Clevdand
Hedtric llluminating Company, Ohio Edison Company, Pennsylvania Power Company, The Toledo
Edison Company; Virginia Electric and Power Company, Illinois Power Company, Northern Indiana
Public Sarvice Company, and The Dayton Power and Light Compeany.

396 FERC 61,052 a 61,129-30, 61,134 (2001) (Auly 12 Order).
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Commisson further directed thet, from the dete of the order, Alliance Companies mugt establish an
independent board to meke dl business decisions for the RTO, diting to GridFloridaL LC, et .

2. On May 15, 2001, Nationd Grid filed a petition for adeclaratory order, asking the
Commisson to find that Nationd Grid would not be deemed amearket participant and so would be
digible to sarve as Alliancegs managing member. Nationd Grid represented thet it is not a market
partidpant, and has no economic or commerdd interests regarding the Alliance region thet would
render it amarket participant. Nationd Grid assarted that it is not an incumbent utility serving load
within the Alliance RTO, and thet it makes power sdes and has generating interess oldy in New Y ork
and New England, aress that are remate from the Alliance RTO territory. According to Nationd Grid,
its power sdlesin New Y ork and New England are made soldy for purposes of fulfilling Nationa
Gridsor itssubgdiaries provider of last resort (POLR) obligations & retail and for certain wholesale
power obligations which arein the process of being terminated. Nationd Grid further assated thet it is
currently divesting its remaining generaion resources

In an order issued on July 26, 2001, the Commission addressed Nationa Grid's petition. The
Commission noted thet providers of last resort sarvice are consdered market participants because they
aeHlesof dectric energy. However, cartain factors (such asthe fact thet an entity's sole dectric
sdeswere made to stify adate requirement and it does not actively compete for retail load) could
support afinding thet the entity is not amarket participant. However, the Commisson concluded thet
sgnificant questions had been raised regarding the independence of Nationd Grid which nesded to be
addressed before ruling on Nationd Grid's petition for adedaratory order. The Commission thus
deferred ruling on Nationd Grid's request for dedlaratory relief, but dlowed it to supplement itsfiling to
demondrate how it meets Order No. 2000's independence requirement. In particular, the Commission
required Nationd Grid to address four goedific topics, as discussed in the following section of this
order. On August 27, 2001, Nationd Grid mede a supplementd filing with the Commisson in response
to the July 26 Order (August 27 FHling). On November 15, 2001, Nationd Grid filed aletter with the
Commisson informing it of further developments (November 15 L etter).

3. In response to the Commisson's four questions, Nationd Grid provided the following
information:

(1) How arethe generation resources that Nationd Grid or its effiliates own or control
committed to its POL R function or otherwise condtent with the definition of market
paticipant? (The Commisson aso required Nationd Grid to update the information
provided in its petition regarding changes in the generation resources theat Nationd Grid
or its afiliates own or contral.)

494 FERC 161,363 a 62,325 (2001) (GridHorida).
®Nationd Grid USA, 96 FERC 161,121 (2001) (duly 26 Order).
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In New Y ork, Nationd Grid isin the process of merging with NiagaraMohawk Holdings
(Niagara Mohawk),® and has reached agresment with the New Y ork Public Service Commission
(New York Commisson) gaff on the conditions under which the merger is authorized (November 15
Letter). NiagaraMohawk has now sold itsinterestsin the Nine Mile Nudear Units, which were used
to support Niagara Mohawk's POLR service. Two buy-back contracts for 980 MW in purchases from
Nine Mile have become effective. Niagara Mohawk aso holds power purchase contracts for another
3,764 MW of capadity which supports NiagaraMohawk's PoLR service, its onewholesdle
requirements sde of 5 MW, and sales to end-use customers under borderline agreements with
surrounding utiliies” National Grid states (in the August 27 Filing) thet as of September 1, 2001,
Niagara Mohawk will not have an economic interest in the purchasesit mekes or its sdlesto last resort
cusomers, the wholesale regquirements customer and borderline customers because, under atariff
mechaniam, the costs and revenues assodiated with supplying power to these customers will be fully
reconciled such that NiagaraMohawk neither makes nor loses money onthe sdes. Also, Niagara
Mohawk entered into agreements with Tractebe Energy Marketing, Inc. (Tractebd), under which
Tractebd would purchase dl the power available under the mgority of Niagara Mohawk's power
purchase contracts and finencid agreements and Niagara Mohawk would outsource to Tractebd the
responghility for obtaining the power required to meet dl of itsretall load obligations (August 27
Fling). Nationd Grid now gatesin the November 15 Letter thet the Tractebe agreements have been
terminated, and Nationd Grid is currently analyzing other optionsto trandfer the power supply
respongbility of meeting NiagaraMohawk's PoL R obligationsto athird party once Nationd Grid
acquires Niagara Mohawk.

According to its Augugt 27 Fling, in New England, Nationd Grid's subgdiary, New England
Power (NEP), il owns 289.5 MW of generaion through itsinterests in two nudear plants (Vermont
Y ankee and Segbrook) and one ail-fired unit (Wyman 4) and has a contractua entitlement to purchase
59 MW of power from the Rilgrim nudear unit in 2002, dedining to 37 MW in 2003-4 when the
agreament terminates. A amall amount of NEP'Ss resources has supported NEP's obligeation to supply
power for lagt resort service provided by Narragansett Electric Company (Narragansett), a Nationd
Grid subsdiary in Rhode Idand, and the remainder (222.7 MW) is sold to wholesale purchesers.
Nationd Grid gated in the Augugt 27 Filing thet it anticipetes sdling NEPs interest in Vermont Y ankee
to Entergy by soring 2002, itsinterest in Seaborook will be sold at auction under the supervison of the
New Hampshire Public Utilities Commission, with the sale expected to dose by the end of 2002, and it
is continuing to seek an unaffiliated third party to purchase its Wymean interest. Naiond Grid commits

®Nationd Grid's acquisition of Niagara Mohawk Holdings, the parent corporation of Niagara
Mohawk, has been gpproved by the Commission, but has nat yet been consummated. See Niagara
Mohawk Holdings, Inc. and Nationd Grid USA, 95 FERC
161,381, reh'g denied, 96 FERC 161,149 (2001).

See August 27 Filing, Matrix of Resources, Obligations and Marketing Interests (Matrix)
atached to the trangmittd Ietter.
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thet, until its economic interestsin its generation resources and assodiated sdles obligations termingte, it
will trandfer those economic interests to one or more uneffiliated third parties on or before the dete on
which Alliance Companies would begin operating asan RTO. NEPs obligation to provide
Narragansett with power to meet itslast resort service in Rhode Idand terminated as of December 1,
2001, after Narragansdtt entered into a contract with an uneffiliated third party to supply power to meet
itslast resort load (November 15 Letter). Nationd Grid's diribution subsdiariesin New England
d0 purchase 5 MW of power from Qualifying Fadilities (QFS) as required by PURPA.8 Nationd
Grid dates that the sdlers of that power are paid what the digtribution companies recaive for the sde of
the power in the ISO New England market, and Nationd Grid thus has no economic interest in those
ses

(2  How will Nationd Grid ensurethat, if it or its &filiates own or control Niagara
Mohawk's marketing affiliates, that rdationship will not creete economic or commercid
interests that would be Sgnificantly affected by the Alliance RTO's actions or decisons?

Niagara Mohawk's proposed sale of one of its power marketing affiliates, Niagara Mohawk
Energy Marketing, Inc. (NMEM), to Sdect Energy, Inc., was gpproved by the Commission by letter
order on November 16, 2001. If Niagara Mohawk falsto amilarly sl its other power marketing
interest in Canadian Niagara Power Company (Canedian Niagara), Nationd Grid intendsto put into
place mechanismsto ensure that it will have no economic or commerdd interest in Canedian Niagara
thet may be affected by the markets (Augugt 27 Fling).

(3)  How do Nationd Grids responghilities as supplier of lagt resort fulfill the criteria of
Order Nos. 2000 and 2000-A not to be considered a Market Participant?

Nationd Grid's digribution subsdiariesin New Y ork and New England provide POLR service
Nationd Grid notesthat in Order No. 2000, the Commisson sated that it would congder finding thet
an entity isnot amarket participant with respect to last resort sdesif the sdes are mede pursuant to a
date requirement and the entity does not compete for retail load. Nationd Grid dlegesthat its
digribution subsdiaries PoLR sdes medt this sandard.

Nationd Grid gatesthat as of September 1, 2001, Niagara Mohawk has no economic interest
initslast resort sdlesto 68 percent of itsdidribution load, its 5 MW wholesde sdleto the Village of
Bergen (which terminatesin 2003) and its sdesto 147 end-use cusomers under borderline agreements
with surrounding utilities, because under amechanigminitsretal taiff al coss and revenues will be
trued-up (Matrix). Niagara Mohawk will flow through to cusomersdl of the codtsincurred to supply
itsload. Further, Nationd Grid contends that Niagara Mohawk provideslagt resort service pursuant to
the policies of the New Y ork Commission and does not compete for retail load (November 15 Letter).

8The Public Utility Regulatory Policies Act, 16 U.SC. 824a3.
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Before the termination of the Tractebd agreament, Nationd Grid had committed thet all
responghility for supplying power necessary to serve Niagara Mohawk's last resort load would be
tranderred to Tractebd until December 31, 2006. As noted above, Nationd Grid is now seeking other
options to accomplish the Tractebd agreement'’s purposes

Nationd Grid dso makes smdl sdesto other cusomers (11.9 MW to Vermont Y ankee
Secondary Purchasars 4.9 MW to Unitil, 3 MW wholesale e to three FERC Taiff 1 cusomers and
1.4 MW to American Tissue). These sdles obligationswill terminate between 2001 and 2005 (Matrix).
Nationd Grid dso datesthet its New England didribution subsdiaries smilarly do not compete for
retall load. Nationd Grid dates thet these subgdiaries have mechanismsin place to fully recondile thar
cogswith thelr revenues, so that they can earn no profitsand havenorisks. In addition, the digtribution
subgdiaries have contracted with third partiesto provide the power for their POLR sdes and to interact
with the market concerning the supplies necessary to meet the load (August 27 FHling and November
15 L etter).

(4  TheCommisson dso required Nationd Grid to undertake efforts to reduce the extent
of theretall market it servesin Western New Y ork, or to separateitsretal interestsin
thet market from the business of being Alliances managing member.

Nationd Grid maintainsthat NiagaraMohawk hasin place programs to encourage migration of
last-resort customers to competitive suppliers, which Nationd Grid will not reduce or wesken (August
27 Hling). Nationd Grid datesthet under the Nationd Grid/NiagaraMohawk proposd currently
under review by the New Y ork Commission, Nationd Grid will (i) provide credits through 2011 to
customers who switch to another supplier, (i) retain the current rate design by which large industrid and
commerdd customers are exposed to the voldility of the New Y ork day ahead market price (so thet
such customers will have an incentive to switch to competitive suppliersif they desire fixed prices)® and
(i) switch more customers to thet rate design (November 15 Letter). Under this same proposd,
Niagara Mohawk will implement a program to provide opportunities for other suppliersto exchange
information with cusomers, and coordinate the regidiration of marketers and cusomer trander
requirementsin its combined service areasin New Y ork and New England to better enable marketers
to sl to Nationd Grid's last resort customers (November 15 Letter). Nationd Grid dlegesthat asa
result of these programs, 59 percent of Niagara Mohawk's didtribution load will be supplied by parties
other than Nationd Grid at rates that expose the customers to market volatility, and the other 41
percent will be supplied under arate design thet only partidly reduces the customers exposure to
voldility; Nationd Grid anticipetes that these cuomerswill thus be incented to switch to a competitive
supplier (November 15 L etter).

“Niagara Mohawk's sandard rate customers, which congtitute most of its load, aso became
subject to market price voldility after September 1 and thus have asmilar incentive to switch to

competitive suppliers (August 27 Hling).
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4. Alliance Companies Busness Fan Fling

On Augugt 27, 2001, Alliance Companiesfiled abusness plan in Docket Nos. RT01-83-005,
ER99-3144-013 and EC99-80-013 in response to the directives st forth by the Commissionin the
July 12 Order. Alliance Companies Sate that they would choose a drategic investor, namdy, anon
mearket participant that has experience and expeartise in transmisson or ardaed business, that would
meke an equity invesment in and become the managing member of Alliance Transool° Alliance
Companies proposd thet this Srategic investor would be Nationd Grid.

Under the busness plan, once Nationd Grid'sindependenceis established, it would assume
responghility for meking dl decisonsfor the Alliance RTO. Upon the formation of Alliance Transoo
Limited Liability Company, Nationd Grid would meke an invesment in, and, through adirect or
indirect whally-owned subsdiary, sarve asthe managing member of Alliance Nationd Grid could own
tranamisson assats within Alliance and would manage those assts, aswell as other trangmisson assats
owned by Alliance itsdf and transmisson assets of other, non-divesting transmisson owners (NDTOs),
i.e, utilitiesthet retain ownership of their tranamission fadilities but trandfer functiond contral to Alliance
Under the busness plan, the NDTOs will have acontractud relaionship with Alliance (rather than an
equity interest in Alliance), and Alliance, through its managing member Nationdl Grid, will functionally
contral the tranamission fadilities of the NDTOs and act asthe NDTOs agent in callecting and remitting
revenuesto them.

[l. Discusson

A. Procedurd Issues

Noatice of Nationd Grid's supplementd filing in Docket No. EL01-80-001 was published in the
Federa Regider, 66 Fed. Reg. 48043 (2001), with interventions, comments, or protests required to be
filed on or before September 21, 2001. Numerousinterventions and protests were filed. On October
5, 2001, Nationd Grid filed aresponse to the comments and protests.

Noatice of Alliance Companies filing in Docket No. RT01-83-005, & d. was published inthe
Federd Regider, 66 Fed. Reg. 46,448 (2001), with interventions, comments, or protests due on or
before September 17, 2001. Numerous interventions and protests were filed. On October 5, 2001,
Alliance Companiesfiled an answer.

190n November 1, 2001, in Docket No. RT01-88-012, et d., Alliance Companies and
Nationd Grid filed proposed definitive agreaments (Participation Agreement, LLC Agreament,
Operdtion Agreement, and Magter Agreement) which would establish Nationd Grid as the managing
member of Alliance Transco and establish Alliance Transoo asthe Alliance RTO.
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Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure, 18 CFR. 8
385.214 (2001), the natices of intervention and timey unopposed moations to intervene serve to meke
the date commissons and movants, respectively, partiesto this proceading. Pursuant to Rule 214(d) of
the Commisson's Rules of Practice and Procedure, 18 C.F.R. § 385.214(d) (2000), the Commisson
will grant the late-filed mations to intervene given the fact thet no disruption of the prooceeding or undue
prgudiceto exiding partieswill result, and the late-filing parties interests are not adequately
represented by other partiesin the proceeding. Under Rule 213(8)(2), 18 CFR. 8
385.213(8)(2)(2001), a party may not file an answer to aprotest unlessthe decisond authority so
orders. Given the complex nature of this proceeding and because the ansers have aided usin
darifying certain issues, we will accept Nationa Grid's answer in Docket No. EL01-80-001 and
Alliance Companies answer in Docket No. RT01-88-005, ¢ d.

B. Commisson Determingtion

We note that in aconcurrently issued order in Docket No. RT01-88-000 &t d. the Commisson
finds that the interests of cusomersin the Midwest would best be served if Alliancewereto jointhe
Midwes 1SO and directs Alliance Companies to explore how ther business plan (induding National
Grid) can be accommodated within the Midwest 1O, eq., viaAppendix |, which cregtes a framework
for membership and operation of independent transmisson companies within the Midwest 1SO. In
order to fadlitate the integration of Alliance into the Midwest 1SO, we will address independence issues
related to Nationd Grid's efiliates last resort sdles and other obligations, and the adequiacy of Nationd
Grid's commitments with respect to those sdes and obligations

| ndependence of Naiond Grid.

Intervenors continue to argue that Nationd Grid isamearket participant and should not be
declared digible to manage Alliance. They raise concerns primarily in four aress: (1) Nationd Grids
last resort sdes or obligations and the adequiacy of its propased mechaniamsfor trander of the
assodaed power supply respongihilities; (2) the need to complete mechanismsfor trandfer of power
supply responghilities for PoLR service before granting non-market participant satus; (3) conflicts of
interest between Nationd Grid'srole as operator of Alliance and owner of transmisson interessin
New York and New England; and (4) conflicts of interest arigng from Nationd Grid's multiple roles
within Alliance asinvestor, tranamisson owner, and managing member of Alliance

1) Adeguacy of Stepsthet Nationd Grid Has Taken to Ensure thet Its L ast Resort Sdles
and Other Obligations Do Not Render It aMarket Participant.
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Trans-Elect and other protestors daim that not withstanding the Tractebel agreements !t
Nationd Grid will dill have agrong incentive to manege the Alliance transmission system to benefit its
PoLR obligationsin New Y ork and New England. The Ohio Consumers Counsd (OCC) and
Codlition of Midwest Tranamisson Customers and Indudtrid Energy Users - Ohio (Ohio Codlition)
arguethat if the uneffiliated third parties with whom Nationd Grid contractsto paformitslast resort
savice should default on those agreements, Niagara Mohawk will again be reponsble for performing
last resort service; thus, Nationd Grid will be mativated to ensure those third parties solvency and
continued ahility to fulfill the agreements to maintain reidble sarvice. TransElect and Internationd
Trangmisson further argue that, despite Nationd Grid's Statements that outsourcing the supply
responghility for Niagara Mohawk's PoLR obligations to ather companies will trander dl therisksand
rewards of providing that service to those companies, in fact, NiagaraMohawk will gill be required to
demondrate to the New Y ork Commission thet the cogts it incurs to purchase power to megt itslast
resort obligations are prudently incurred, or dse have them disdlowed: thus again, Nationd Grid
would have an incentive to operate Alliance in such away asto favor the third partiesto whom it
outsources its supply responshilitiesfor POLR sarvice. Therefore, according to Trans-Elect, Nationd
Grid fdlswithin the definition of amarket participant as an "ertity thet . . . has economic or commercid
interests that would be significantly affected by the [RTO'Y actions or decisions'®?

Protesters aso suggest that where purchases used to serve Nationd Grid'slast resort load are
exposad to market fluctuations, Nationd Grid will have an incentive to encourage entry of more supply
into New Y ork and to inhibit ddlivery of power from New Y ork to other areasin order to kegp New
York priceslow. Alternatively, they assert thet where the supplies have been fully hedged, Nationd
Grid would be encouraged to frudrate ddiveries of power from the Alliance region into New Y ork to
keep priceshigh. PIM notes, given the current limited State of competition in New Y ork and New
England, that it will require along-term effort to persuade Nationd Grid's cusomersto migrate to other
suppliers, and Trans-Elect dso points out that NiagaraMohawk's effortsin this regard are only
directed towards business munidipa and dreat lighting customers, and not towards large indudtrid or
resdentid cusomers. And findly, OCC and Trans-Elect assart that the mechanisms deve oped by
Nationd Grid to ensure thet it does not benefit from its last resort service are o complex thet they will
require condant policing by the Commission.

In response, Nationd Grid Sates that the argument that its outsourcing agreements cregte an
incentive for Nationd Grid to favor the third parties to whom it outsources the supply respongibility for
its POL R obligations would leed to the condusion thet atransco, or any RTO, cannot havea
contractud reaionship with any market particdipant. This according to Nationd Grid, would conflict
with the Commission's Satement in Order No. 2000-A that an entity may be deemed not amarket

“Now thet the Tractebel transaction has been terminated, the arguments with regard to thet
specific transaction are mooat.

1218 C.F.R. § 35.34(b)(2)(ii) (2002).
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participant if its sole dectric sdes are to satidfy a date requirement and it does not compete for retall
load.

In response to the argument that National Grid would be required to favor those entitiesto
whom it outsources the supply responsihility for its PoLR obligationsin order to be found prudert,
Nationd Grid Satesthat it isrequired to treet dl cusomers on anon-discriminatory bass and thet, in
any event, no sate commisson would find prudent any actions by Nationd Grid which vidlaed its non-
discrimination obligations. Nationd Grid dso assertsthat, by outsourcing its subsidiaries supply
obligations for POLR serviceto other partiesit will trandfer to those parties the need to interact with the
market to acquire energy for POLR service. Further, Nationd Grid assartsthat it is attempting to
persuade last resort customers to migrate to other providers, conagtent with the Commisson'sdirective
thet it reduce the extent of the retall market its servesin Western New York. Findly, with regard to the
argument that Naiond Grid's arangementswill require extensve policing, Nationd Grid dissgrees and
aguesthat the RTO's market monitor will be adle to determineif Nationd Grid isfavoring any market
participant.

Commisson Condugon

Wefind that, given the spedific drcumstances of this case, Nationd Grid has demondrated thet
it isnot amarket participant with respect to itslast resort sdes and other obligationsin New York and
New England. Aswe raterated in the July 26 Order, we had "dtated in Order No. 2000 thet, while
providers of lagt resort are indluded in the Market Participant definition because they are Hlers of
dectric enargy, 'the Commisson beievesthat certain factors (eg., an entity's le dectric sdes are
mede to sty a date requirement and it does not compete for retail 1oad) would support afinding thet
the entity is not amarket participant."*® As noted above, the mgjority of the sdlesby Nationd Grid's
subsdiaries are made for the purpose of providing lagt resort service. Moreover, Nationd Grid's
subddiaries do not compete for new load, and in fact are seeking to migrate their current customersto
other suppliers. In addition, while Nationd Grid's subsdiaries Niagara Mohawk and NEP have cartain
continuing sales unrelated to their POL R obligations, these sdles are generdly for amdll amounts and will
terminate no later than 2005, and Nationd Grid has taken Seps or isin the process of taking sepsto
endurethet it has no economic interest in these sdes. Further, as detalled above, we agree with
Nationd Grid thet its sdles adtivitiesin New Y ork and New England will have no economic impact on it
because dl revenues and cogts will be fully recondled, so thet there will be no opportunity for ether
profitsor losses® Asfurther protection, Netiondl Grid commitsto transfer its responsibilities under its

1396 FERC at 61,528, dting Order No. 2000 at 31,063.

1 Trans Elect suggests thet some of the rates charged by Nationd Grids New England
subddiaries are & fixed levels which are not necessaxily tied to the codts of purchasing power.
However, Nationd Grid points out thet the digtribution subsidiaries rates are adjugted to reflect codts,

(continued...)
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PoLR service to unaffiliated third parties. Based on these facts, induding Nationd Grid's commitment
to ensure thet it has no economic interest in these sdles, we find thet the sales do not confer market
participant satus on Nationd Grid.

We a0 rgect protesters arguments that Nationd Grid will have an incentive to operate
Alliance s0 asto favor the third parties to whom it has outsourced its PoL R responghilities, or to trest
those parties differently from other market participants. Nationd Grid's proposa to outsource its POLR
responghilitiesis conggent with our finding that an entity owning generaion interests can avoid baing
congdered amarket participant by trandferring to anon-affiliated entity both the marketing rights and
any profits resulting from the sdle of dedtric energy associated with its ownership.t®

In response to arguments regarding the prudence of entering into buy-back agreements, we
note that prudenceis evaluated using the "reasonabdle man”" gandard. Under this sandard, the
prudence of an action is determined by examining the decison-meking process a the time the decison
wasmade. Hindsight is not apart of the andysis'® Therefore, it would be unnecessary for National
Grid to try to manipulate pricesin New Y ork and New England to support the reasonableness of
having entered into the buy-back contracts

2) Appropriateness of Granting Approva before Trangtiond Mechanismsarein Place

14 continued)
bassd on provisonsin ther retal tariffs

150rder No. 2000 at 31,063.

16see In the Matter of Consolidated Edison Company of New York, Inc.'s Plansfor (1)
Electric Rate/Regtructuring Pursuant to Opinion No. 96-12; and (2) the Formation of aHolding
Company, Case 96-E-0897, ¢ d.; Opinion No. 97-16, New Y ork Public Service Commission, 1997
N.Y. PUC LEXIS661 a 61 n. 3 (November 3, 1997), ating Case 27123, Consolidated Edison
Company of New York, Inc. Indian Point No. 2 Outage, Opinion No. 79-1 (issued January 16,
1979), mimeo p. 6 (“The company's conduct should be judged by asking whether the conduct was
reesonable & the time, under al the circumstances, conddering thet the company had to solveits
problems progpectively rather then in rdiance on hindgght. In effect, our responghility isto determine
how reasonable people would have performed the tasks that confronted the company™). See
a0 Iroquois Gas Trangmission Sysem, L.P,, 87 FERC 161,295 a 62,170 (1999) ("In performing
our duty to determine the prudence of specific codts, the appropriate test to be used iswhether they are
cogts which areasonable utility management (or that of ancther juristictiond entity) would have made,
in good faith, under the same drcumdances, and a the rdevant paint intime. We note thet whilein
hindsgght it may be dear that amanagement decison was wrong, our task isto review the prudence of
the utility's actions and the cogts exigting dther a the time the chalenged costs were actudly incurred,
or the time the utility became committed to incur those expenses,” ditations omitted).
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Trans-Elect, Ohio Cadition and OCC point out thet Nationa Grid has mede severd datements
regarding what it intends to do to avoid conflicts of interest, but has not stated what it will doif it cannot
put these particular trangtion mechaniamsinto place. OCC a0 datesthat, until Nationd Grid actudly
puts these trangtion mechanismsinto place, it will continue to be ageneration owner and sdler, and a
purchaser of power for its subddiaries last resort obligations. Trans-Elect and Cdpine argue thet
Nationd Grid's commitmentsto have in place an ungpedified mechaniam to ensure that it will have no
interegt in its power marketer subsdiariesistoo vague to support afinding thet Nationd Gridisnot a
mearket participant.

Nationd Grid repondsthat it has a strong record in implementing its commitments, and thet it is
curently in the process of fulfilling the commitments it mede in its Supplementa Fling. It notesthet
since meking the Supplementd FHling, it has procesded with the divedtiture of genertion by its
subddiaries NEP and Montaup Electric Company, and NEP is procesding with its divestiture of its
Veamont Y ankee and Seabrook interests. Similarly, Niagara Mohawk has divested its non-nudeer
asgsand itsinteres in the Nine Mile nudear units. Niagara Mohawk has sold its marketing filiate,
NMEM, and the only marketing interest that Niagara Mohawk il retainsisits 50 percent interest in
Canadian Niagara, which it is seeking to sdll, and which in any case represents only goproximeatdy 19
MW out of atotal market (Northeast and the Alliance RTO territory) of 212,000 MW.Y

Commisson Conduson

While afinding of independence is contingent upon Nationd Grid demondrating thet it hes
sidfied the commitmentsit has made, it is gopropriate that National Grid be given guidance asto how
the Commisson will ruleif it honorsits commitments, and we do o inthisorder. By providing this
guidance now we hope to fadilitate the incorporation of Alliance Companiesinto the Midwest ISO.
We note that Nationd Grid haes dreedy fulfilled its outsourcing commitments for POLR sarvicein New
England. In addition, Sdect Energy (the purchaser of NMEM) natified the Commission that the
transaction closad on December 1, 2001

3) Nationd Grids Dedingswith Other RTOs and Effets on Its Trangmisson and
Digribution Interestsin New Y ork and New England

Under the terms of Niagara Mohawk's agreement with the other owner of Canadian Niagara,
each owner can reguire the other owner to buy itsinterest. Nationd Grid Sates that when the merger
with Niagara Mohawk is consummeted, it will require the other owner to buy al of Nationd Grid's
sharesin Canadian Niagara, or, if the other owner exerdses this option first and requires Nationd Grid
to buy dl of its shares, then Nationd Grid will ultimetdy sl Canadian Niagaraand put interim
measures in place to ensure that it has no economic interest in Canadian Niagara
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PIM, Cdpine and PSEG argue thet Nationd Gridsfilingsfall to recondle the potentid conflicts
aridng from Nationd Grid's pogtion asatrangmisson owner in Alliance and Alliance maneger with its
role asatranamisson owner in New York and New England. PIM and Cdpine note thet asthe
Alliance operator Nationd Grid will need to address interregiond coordination issues (such asloop
flows rate desgn, reciprodty, interface management and tranamission improvements) with adjoining
grid operaorsin PIM and the New Y ork Independent System Operator (NY1S0), or possibly asingle
Northeast RTO. They argue that as a purportedly independent RTO operator, Nationd Grid should
not be permitted to participate on both Sdes of the debate on these critica issues and thusinfluence an
outcome that will directly affect its subgtantid trangmisson interestsin New Y ork and New England.
For example, PIM questions how Nationd Grid could react independently to generator interconnection
requestsin the Alliance RTO thet improve transmisson conditionsin Alliance but reduce the need for
tranamisson interconnections to the Northeast. PIM suggests that Nationd Grid would not be adleto
independently decide among dterndtive intarregiond transmisson improvements, some of which might
affect tranamisson flows and revenuesin the Northeest. Further, PSEG assarts that Nationd Grid's
multiple roles as Alliance operator and tranamisson owner in both New Y ork and New England will
provide it Sgnificant influence over the Midwest, Mid-Atlantic and Northeest regiond tranamisson
gydems TransHect amilaly contendsthet Nationd Grid will have anaturd tendency to retain or
atract indudria cusomersin western New York in order to maximize the value of its ditribution
assets, and thus may operate Alliance to ensure that such customers have adeguate and reasonably-
priced access to trangmission sarvice

Nationd Grid disputes the assartion thet it will have an incentive to useits pogition asthe
Alliance operator to affect tranamisson flows within New Y ork and New England. According to
Nationd Grid, under the NY1S0 taiff, Niagara Mohawk's tranamisson revenues are limited to
Niagara Mohawk's Commiss on-established revenue requirement under a cog-of-sarvice tariff and, a
therdal levd, wholesde tranamisson revenues are fully credited to retall ratepayers. Smilaty,
Nationd Grid datesthat NEPs tranamisson rates are established under a cog-of service formularate
tariff o thet changesin tranamission flows do not affect NEPs earnings

Commisson Conduson

In aconcurrently issued order, we are establishing the Midwes 1SO asthe RTO for the
Midwes and directing Alliance Companies to explore membership in the Midwest ISO. Until Alliance
Companies devdop anew business plan for ther membership in the Midwest 1SO as an Appendix |
entity, the Commisson will not have beforeit aplan showing what functions Nationd Grid would
perform asthe manager of an Appendix | entity. Until those functions become dear, it is premature to
rule on the interregiond agpects of the proposd to have Nationa Grid sarve as the managing member
of Alliance. The Commisson will therefore defer ruling on this question until it hes beforeit afiling
dating what functions National Grid will perform for Alliance Companies Appendix | entity within the
Midwest ISO.
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4) Naiond Grids Multiple Roleswithin Alliance

Mirant Neeneh, LLC, Mirant Sate Line Ventures, Inc., and Mirant Zedand, LLC (Mirant)
argues thet parmitting Nationd Grid to be Alliancgs managing member, whileit is an equity participant
in Alliance and owns transmisson assts within Alliance, is contrary to the requirements of Order No.
2000 and would undermine Order No. 2000'sgads. It notes thet the Commission requires RTOs to
be independent of market participants, both in redlity and in perception. Mirant and Internationa
Transmisson view dlowing Nationd Grid to bath own and operate transmission fadlities within Alliance
asamovemeant away from placing contral in independent hands. Trans-Eledt, Internationa
Trangmission, Mirant and OCC dl contend that Nationd Grid, as afor-profit entity, will have an
incentive to manage Alliancgs trangmisson system S0 asto favor its trangmisson assets within Alliance
over those of other Alliance particdpants. They argue that Nationd Grid can do o by managing ratings
and mantenance schedules 0 asto minimize cods rdaed to itsfadlities, usng its control of Avalladle
Trangmisson Capebility (ATC)/Tota Trangmisson Capability (TTC) cdculaionsto benfit its own
as=ts, condructing new transmission fadlities intertwined with its exising fadllities to increase profits
from those fadilities and directing the congtruction and location of new tranamisson and generation to
increase flows over itsfadlities and increase its revenues under Alliance's proposed flow-based rate
methodology. Mirant, PSEG and OCC a0 assart thet when confronted with transmission congestion,
Nationd Grid will have an incentive to choose trangmisson solutions over generation solutions, such as

generator redigpaich.

Internationd Tranamisson and Trans-Elect further complain that Nationd Grid'sright of firgt
negatiation will lower the price at which Nationd Grid may acquire fadilities, and thet as operator of
Alliance, Nationd Grid will be in a podtion to take actions (Such as manipulating ATC podings) to
lower the vaue of fadlities before it acquires them, and then afterwards teke actionsto incresse the
vaue of the samefadlities

In response, Nationd Grid contends that denying its petition on the grounds thet it owns
trangmisson assats within Alliance and will have an incentive to favor those assetsin its management of
Alliance contredicts exising Commisson policy and would inhibit the formation of for-profit transcos
Thisresult, Nationd Grid argues, would force transmisson ownersto trandfer control of their fadlities
to operaors who have no incentive to manage the assts efficiently and would aso discourage the
investment of capita from the transmisson ssctor.

Nationd Grid points out thet the Commisson made dear in Order No. 2000 thet it would
acoept transcos as RTOs, aslong they met the minimum characterigtics and functions and other
requirements*® and darified in Order No. 2000-A that an entity would not be deemed amarket
participant Smply by providing transmisson sarvice, and a pure trangmisson company would not be

180rder No. 2000 at 31,036.
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deemed to be amarket participant soldly because of its ownership of transmission fadilities'® Nationd
Grid assarts thet, because an entity which isnot amarket participant may operate an RTO and an entity
which merdy ownstrangmisson fadlitiesis not amearket particpant, then an entity which merdy owns
tranamisson fadlities may operate an RTO. Naiond Grid damsthat the Commisson gpproved the
drategic investor/managing member structurein the July 12 Order,2° when it found no begisto
condude that this structure would give rise to alessindependent RTO then animmediate initid public
offering. The Commisson noted thet, in both cases, investors other than market participants would be
the operator and principd owners of the RTO. Nationd Grid datesthat if an RTO cannot rely on the
Commisson's prior orders, progress will stop; further, condderable expenditure of money and time was
necessary to implement the srategic investor/managing member Sructure and that time and money will
have been wadted if the Commisson now changesits palicy.

Nationd Grid dso rgects assartions thet it would favor transmisson solutions over generation
solutions, and argues that more tranamisson investment should increese the opportunities for new
generdtion investment. Nationd Grid notes that in Bangor Hydro-Eledtric Co.,, et d.,%* the Commission
held that any percaived bias of an RTO owner and operator to build transmisson can be avoided
through a properly sructured incentive rate proposal. 1n addition, Nationd Grid contends that
Alliances Flanning Protocol reguiresit to regularly publish aforward-looking assessment of
trangmisson sysem neads, which will inform market participants about system limitations and engble
them to Ste new generation to diminate tranamisson condraints. Nationd Grid notesthat the regiond
planning process will be open and trangparent, with dl decison-meking avalabdle for review and
Commisson goped, and thet the transco would only invest in new transmission if the market falsto
provide timdy solutions, Snce unnecessary investment would place its earnings under performance-
based rates a risk or be subject to possible disdlowance on a prudence basis.

Nationd Grid assatsthat the argument thet it would discriminetein favor of the portions of the
Alliance tranamisson sysem it ownsis equivaent to objecting to the Alliance Transoco owning some,
but not dl of the RTO'stranamisson fadilities According to Nationd Grid, the Commission has
dready accepted this bagic feeture of the Alliance RTO, aswdl as holding thet transcos will be capable
of preventing discrimination, Giting GridFlorida.and Commonwedlth Edison Compary.?? Nationd Grid
a0 pointsto provisons of the Operating Protocal and Planning Protocol which addressintraRTO
discrimination by requiring eguitable operationd planning with active participation by tranamisson
owner's, detalled record-kesping, and mutudly acceptable rules. Nationd Grid datesthet the

¥Order No. 2000-A at 31,362.

2096 FERC at 61,134,

2196 FERC 161,063 a 61,272 (2001) (Bangor Hydro).
2291 FERC 1 61,178 (2000) (ComEd).
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independent market monitor will dso have access to this deta for its oversght purposes, aswill the
Alliance company tranamisson owners. Fndly, Nationd Grid assartsthet it hasno incentive to
discriminate, 9nce doing 0 would place its busnessinterestsin operaing tranamisson fadllities
dsawherein the world in jeoperdy.

Commisson Conduson

Jud asit ispremaureto rule on the interregiond agpects of the proposd to have Nationd Grid
save as the managing member of Alliance in advance of Alliance Companies submitting afiling to
become an Appendix | company within the Midwest 10, it is dso premature to address arguments
related to the multiple roles thet Nationd Grid intendsto assume within Alliance. Therefore, the
Commission will dso defer ruling on this question until the Alliance Companies have mede such afiling.

Alliance Companies Busness Flan.

Asareault of our finding in the Alliance VI Order, which esablishes the Midwest SO asthe
RTO for the Midwest and directs Alliance Companies to explore membership in the Midwest 180, we
will digmiss Alliance Companies business plan without prejudice to their filing a recondtituted busness
plan when they make thar Appendix | filing.

The Commisson orders

(A)  TheCommisson grantsin part and defersin part Nationd Grid's request for a
declaratory order, as discussed above.

B)  TheCommisson dismisses Alliance Companies busness plan filing in Dodket No.
RT01-88-005, &t d. , and the definitive agreements filed by Alliance Compenies and Nationd Grid in
Docket No. RT01-88-012, et d., as discussed above.

By the Commisson. Commissoner Breathitt dissented in part
with a separate Satement attached.
(SEAL)

Linwood A. Watson, J.,
Ading Secreay.
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Appendix A

Theliged paties have filed natices of intervention, motionsto intervene, protests, or comments
in Docket No. EL01-80-001 and Docket No. RT01-88-005, et d. Short-hand referencesto parties
referred in the order areindicated in parenthesis after thename. Late interventions areindicated by an
aderisk.

Intervenorsin Docket No. EL 01-80-001

Public Utilities Commission of Ohio (Ohio Commission)

Indiana Office of Utility Consumer Counsdor

lllinois Commerce Commisson (11linois Commisson)

Midwest Independent System Operator (Midwest |SO)

Williams Energy Marketing and Trading

Alliance Companies

Hydro One, Inc. (Hydro One)

PIM Interconnection, LLC (PIM)

Massachusatts Municipd Whalesde Electric Company (MMWEC)

Northeegt Utilities Service Company (NUSCO)

Mirant Neenah, LLC, Mirant Sate Line Ventures, Inc., and Mirant Zedand, LLC (Mirant)
Codition of Midwest Tranamisson Customers and Indudtria Energy Users - Ohio (Ohio Codlition)
Fourth Branch Associates (Fourth Branch)

The PSEG Companies (PSEG)

Internationd Trangmisson Company (Internationd)

Cdpine Corporation (Capine)
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TransElect, Inc. (Trans-Elect)
Enron Power Marketing (Enron)
Ohio Consumers Counsd (OCC)*
Dominion Virginia Power*
TransEnergie U.S, Ltd.,

Intervenorsin Docket No. RT01-88-005, &t dl.

Cdpire
Codlition of Municipd and Cooperative Users of Alliance Companies Tranamisson (Codition)

Duke Energy North America, LLC, Rdiant Energy Power Generdtion, Inc., and Edison Misson
Energy (collectivdly, Generators)

Enron
lllinois Commisson®

lllinois Commission, the Michigan Public Sarvice Commission, and the Public Utilities Commisson of
Ohio (collectivdy, Midwest State Commissons)

Mirant

Nationd Grid USA (Nationd Grid)

The New Power Company (New Power)

North Cardlina Electric Membership Corporation (NCEMC)

NRG Power Maketing, Inc., NRG Granite Acquistion, LLC, Morris Cogenerdive, and NRG
Audrain Generating LL C; Mirant Americas Energy Marketing, LP, Mirant State Line Ventures Inc.,
Mirant Zedand LLC, and Mirant Neenah LLC, AES NewEnergy Inc.; Congtdlaion Power Source,
Inc., and its ffiliates Universty Park LLC, Walf Hills Energy, LLC, and Halland Energy LLC, PG&E
Nationa Energy Group Company; Orion Power MidWes, L.P.; Bl Paso Merchant Energy, L.P;
Tenaska, Inc.; Cdpine Corporation; and Public Service Electric and Gas Company, PSEG Power
LLC and PSEG Energy Trade & Resources LLC (collectivey, Competitive Codition)
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PSEG

Public Sarvice Commission of the Commonwedth of Kentucky (Kentucky Commisson)

Rdiant Energy Power Generation, Inc. (Rdiant)

TransElect

Virginia Sate Corporation Commisson, the Michigan Public Sarvice Commisson, West Virginia Public
Savice Commission, the Indiana Office of Utility Consumer Counsdor, the Missouri Office of the
Public Counsd, the Ohio Consumers Counsd, the Codition of Midwest Tranamisson Customers,
Indugtrid Energy UsarsOhio, West Virginia Energy Usars group, Citizens Action Cadition of Indiang,
Inc., the Izask Waton Leegue of America, Inc., the Environmental Law and Policy Center, and the
Assodidion of Business Advocating Taiff Equity ( collectively, Joint Protestors)

Virginia State Corporaion Commisson (VirginiaCommisson)

Wabash Vdley Power Assodiaion (Wabash Vdley)

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSON
Nationd Grid USA Docket No. EL01-80-000

Alliance Companies, et dl. Docket Nos. RT01-99-005, RT01-88-012,
ER99-3144-013, ER99-3144-015, EC99-80-013,



and EC99-80-015

(Issued December 20, 2001)

Breathitt, Commissoner, dissating in pat:

The bads underlying the Commisson's action in this order isthe mgarity's condusion in
Alliance Compeanies, & d., Docket Nos. RT01-88-000, et dl., that Alliance Companieslack sufficient
Sze and soopeto exis as agand-done RTO, and the direction for the Alliance Companiesto explore
how their business plan can be accommodated within the Midwest 1SO. Therefore, for the reasons set
forthin my dissent in Alliance, | dissent, in part, on this order aswell.

Given the underlying drcumstances, however, | agree with the mgority that it is gopropriae to
provide guidance to Nationd Grid. In particular, | support the finding thet Nationd Gridisnot a
market participant with respect to itslast resort sdes and other obligationsin New York and New
England.

LindaK. Bresthitt
Commissoner



